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Memorandum 

To:  Planning Commission 

From:  Jaime Murillo, Associate Planner 

Date:  October 30, 2011 

Cc: Kimberly Brandt, Brenda Wisneski, Jim Campbell, Leonie Mulvihill, 
Tony Brine 

Re:  2008-2014 Draft Housing Element (PA20008-078) 

  Negative Declaration Comments and Responses 

___________________________________________________________________ 

 

Attached is copy of all the comment letters received on the Initial Study/Negative 
Declaration that was prepared for the project. Although not required per the California 
Environmental Quality Act, staff has prepared clarifying responses to each of the 
comment letters received. Staff and the environmental consultant who prepared the 
environmental document do not believe the information provided in the comment 
letters identify any new environmental issues not addressed in the environmental 
document, and that the determination of a Negative Declaration remains appropriate.   
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RESPONSE TO PUBLIC COMMENTS 
 

NEWPORT BEACH HOUSING ELEMENT UPDATE (2008 - 2014) 
NEGATIVE DECLARATION 

NEWPORT BEACH, CA 
 
INTRODUCTION  
 
The 30-day public review period for the Negative Declaration prepared for the Newport Beach Housing 
Element Update Project extended from October 1 through October 31, 2011.  The City of Newport Beach 
received five (5) comment letters and one (1) email on the Negative Declaration during the formal public 
review and comment period.  Responses to the comments included in each of the letters received by the 
City have been prepared and are included with the Final ND.  The comment letters and email were 
received from: 
 
 1. Native American Heritage Commission (October 6, 2011) 
 2. Southern California Gas Company (October 10, 2011) 
 3. California Department of Toxic Substances Control (October 27, 2011) 
 4. Jim Mosher (October 30, 2010) 
 5. California Department of Transportation (October 31, 2011) 
 6. Orange County Airport Land Use Commission (October 31, 2011) 
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1. Native American Heritage Commission (October 6, 2011) 
 
The letter received from the Native American Heritage Commission (NAHC) reflects the requirements and 
recommendations prescribed for (early) consultation with Native American tribes, including the list of 
Native American contacts, in order to address concerns related to cultural resources that may be affected 
by future development in the City of Newport Beach.  However, as indicated in the project description and 
throughout the initial study prepared for the Newport Beach Housing Element Update, the proposed 
project does not include development and no direct impacts either to historic or cultural/archaeological 
resources will occur as a result of project implementation.  Nonetheless, the Natural Resources Element 
of the City's General Plan includes several policies that require consultation with Native American 
representatives as well as other policies intended to ensure that potential impacts to historic and/or 
cultural/archaeological resources resulting from urban development are avoided or reduced consistent 
with the requirements and recommendations presented in the NAHC letter.  
 
It is also important to note that since the Housing Element Update requires an amendment to the General 
Plan, the City is required to consult with California Native American Tribes identified by the NAHC for the 
purpose of protecting, and/or mitigating impacts to cultural places. The City has mailed and e-mailed 
invitations for consultation to each of the tribes on the consultation list provided by the NAHC. Five of the 
tribes on the list indicated to the City through e-mail and telephone conversations that they were not 
interested in consultation on this project. After multiple attempts to contact the remaining three tribes 
identified on the list, the City has not received any responses. 
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2. Southern California Gas Company (October 10, 2011) 
 
This letter is the notification from Southern California Gas is responsible for providing natural gas service 
in the City of Newport Beach.  The letter does not contain any comments related to the adequacy of the 
environmental analysis presented in the initial study.  
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3. California Department of Toxic Substances Control (October 27, 2010) 
 
The Department of Toxic Substances Control (DTSC) letter enumerates several comments related to 
potential hazards (e.g., contaminated soils, human health of sensitive receptors, etc.) and their potential 
effects on urban development.  As indicated throughout the initial study, the proposed project includes 
only the City's Housing Element Update, which would not result directly in potential impacts.  The City of 
Newport Beach’s Housing Element details the City’s strategy for enhancing and preserving the 
community’s character, identifies strategies for expanding housing opportunities and services for all 
household types and income groups, and provides the primary policy guidance for local decision-making 
related to housing.  As specified in the General Plan Update EIR, all new residential development 
anticipated to occur pursuant to the adopted long-range plans for the City, including residential 
development associated with the Housing Element Update would be subject to the adopted relevant 
policies developed to protect existing and future residents from potential hazardous conditions.  The 
comments raised in the DTSC letter would be the basis of any future environmental analysis for a 
residential project proposed in the City. 
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4. Jim Mosher (October 30, 2010) 
 
 Response to Comment No. 1 
 
The document that was circulated for public review is the initial study, which was prepared to evaluate the 
potential impacts of the proposed Newport Beach Housing Element Update.  The initial study 
environmental checklist is included in Section 4.0 of the document that was distributed for public review.  
Because the analysis concluded that no significant impacts would occur as a result of that project, a 
Negative Declaration is proposed and the "Notice of Intent to Adopt a Negative Declaration" accompanied 
the initial study. 
 
 Response to Comment No. 2 
 
As indicated in Response to Comment No. 1, Negative Declaration is the determination made by the City 
based on the environmental analysis conducted for the project.  That determination is found in Section 
6.0 of the initial study (refer to page 91 of the initial study).  As a result, the "Notice of Intent to Adopt a 
Negative Declaration" was included with the initial study as a separate notice. 
 
 Response to Comment No. 3 
 
Draft No. 4 (August 2011) of the Newport Beach Housing Element Update is the most current version that 
was approved by the State Housing and Community Development Department and is the subject of the 
initial study.  Draft No. 4 is listed first on the City's website and the webpage where the document is 
available for review is referenced on page 13 of the initial study. 
 
 Response to Comment No. 4 
 
As indicated on page 15 of the initial study, the City of Newport Beach is the project proponent. 
 
 Response to Comment No. 5 
 
Technically, the 30-day public comment period is October 30; however, because that day falls on a 
Sunday, the City accepted comments until 5:00 p.m. on Monday, October 31.  The public review period 
was updated to reflect this; however, City staff inadvertently failed to update the third paragraph from the 
end.  Nonetheless, as indicated above, the City accepted comments received through the end of the 
business day on October 31. 
 



From: Jim Mosher
To: Murillo, Jaime; 
Subject: Comments on proposed Negative Declaration for the Newport Beach Housing Element Update (2008-

2014)
Date: Sunday, October 30, 2011 2:41:20 PM

To: Jaime Murillo, Associate Planner 
City of Newport Beach 
 
Re: proposed Negative Declaration for the Newport Beach Housing Element Update (2008-2014) 
 
The following comments are being submitted in response to the notice at: 
 
  http://www.newportbeachca.gov/index.aspx?page=99&recordid=1531 
 
The document under review describes itself as an "INITIAL STUDY/NEGATIVE DECLARATION" but 
the CEQA Guidelines: 
 
  http://www.califaep.org/docs/CEQA/CEQAHandbook2011.pdf 
 
describe the "Initial Study" (Guidelines Article 5, beginning at 15060) and the "Negative 
Declaration" (Article 6, beginning at 15070) as separate processes, and my understanding is that the 
"Initial Study" would normally consist of something similar to the checklists provided in Appendices G 
or H of the CEQA Guidelines. 
 
In particular, CEQA Guideline 15071 states that: 
 
"A Negative Declaration circulated for public review shall include: 
  ... 
  (c) A proposed finding that the project will not have a significant effect on the environment; 
  (d) An attached copy of the Initial Study documenting reasons to support the finding." 
 
 
Question 1:  Is the document being circulated for public review the Initial Study or the Negative 
Declaration?  
 
Question 2:  If it is the "Negative Declaration," where is the "attached copy of the Initial Study"? 
 
 
The "project" to which the Negative Declaration applies appears to be the "City of Newport Beach 
Housing Element Update (2008-2014)" cited on the title page, which a close reading of the text 
suggests is a proposed amendment to the 2006 General Plan.  I can find only vague references to 
early drafts of the text of "Housing Element Update (2008-2014)" having been posted at unspecified 
locations on the City website, and public workshops having been held in 2008.  It also appears 
subsequent revisions were made to address concerns raised by the State Department of Housing, 
which may or may not have been publicly reviewed: 
 
  http://www.newportbeachca.gov/index.aspx?page=192 
 
It seems impossible to comment on the adequacy of the Negative Declaration without being sure 
exactly what "project" it refers to (probably "HCD Draft  No. 4 (August 2011)" at the above link?). 
 
Question 3:  Should the Negative Declaration include a link to, or a clearer identification of, a 
definitive copy of the specific version of the "Housing Element Update (2008-2014)" that it declares 
to have no significant impact? 

mailto:jimmosher@yahoo.com
mailto:/O=CNB/OU=CITY HALL/CN=RECIPIENTS/CN=JMURILLO
http://www.newportbeachca.gov/index.aspx?page=99&recordid=1531
http://www.califaep.org/docs/CEQA/CEQAHandbook2011.pdf
http://www.newportbeachca.gov/index.aspx?page=192


 
 
CEQA Guideline 15071(b) requires a Negative Declaration to identify "the name of the project 
proponent." 
 
Question 4:  Who is the project proponent? 
 
 
The "Notice of Intent to Adopt a Negative Declaration" dated September 28, 2011: 
 
  http://www.newportbeachca.gov/pln/CEQA_REVIEW/Newport%20Beach%
20Housing_Element_Update_2008-2014_ND/01_Notice_of_Intent_to_Adopt.pdf 
 
says the public review period is "September 30, 2011 to October 31, 2011" but the third paragraph 
from the end says "comments must be received no later than October 30, 2011 at 5:00 pm."  
 
Question 5:  Is "October 30, 2011 at 5:00 pm" in the printed notice a misprint for "October 31, 2011 
at 5:00 pm"? 
 
 
Finally, the on-line notice at: 
 
  http://www.newportbeachca.gov/index.aspx?page=99&recordid=1531 
 
gives your contact phone number as (949) 644-33209.  I believe this is a misprint for 949-644-3209. 
 
 
Sincerely yours, 
 
Jim Mosher 
2210 Private Road 
Newport Beach, CA 92660 
(949) 548-6229 
 
 
 

http://www.newportbeachca.gov/pln/CEQA_REVIEW/Newport%20Beach%20Housing_Element_Update_2008-2014_ND/01_Notice_of_Intent_to_Adopt.pdf
http://www.newportbeachca.gov/pln/CEQA_REVIEW/Newport%20Beach%20Housing_Element_Update_2008-2014_ND/01_Notice_of_Intent_to_Adopt.pdf
http://www.newportbeachca.gov/index.aspx?page=99&recordid=1531
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5. California Department of Transportation (October 31, 2011) 
 
The comments raised by Caltrans relate to two areas:  (1) the need for policies in the Housing Element to 
stress agency coordination early in the land use planning process and (2) the need to conduct traffic 
analyses on (residential) projects, the method of analysis, levels of service targets, traffic impact and fair 
share fees, etc.  The City's General Plan Circulation Element contains several policies related to 
circulation in the City, including agency coordination in land use planning (CE 3.1.2) as well as other 
policies intended to facilitate and accommodate traffic through the City of Newport Beach.  In addition, the 
City will require traffic impact analyses (TIAs) to be conducted on projects that generate traffic in excess 
of established thresholds.  The TIAs will be prepared in accordance with City requirements and, when 
applicable, with those standards and methods prescribed by Caltrans.  The City will continue to 
coordinate such studies to ensure that future projects that have a potential to affect Caltrans' facilities are 
adequately addressed. 
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6. Airport Land Use Commission (October 31, 2011) 
 
It is important to note that the City of Newport Beach submitted the proposed Housing Element Update 
(2008 - 2014) to the Airport Land Use Commission (ALUC) for consistency review with the Airport 
Environs Land Use Plan (AELUP) in accordance with Public Utilities Code Section 21676.  The ALUC is 
scheduled to review the draft Housing Element for consistency review on November 17, 2011.   
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